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f
DIGEST: Bank's claizs for loss on refinanced note for term in

excess of t-anxiMUM maturity allowable under title I of
Nation3a1 Aousing Act and ip1pcnentinz re-ulations which

- ~was resulnaitted for payrmient on basis of ori,'inal note
marked "paid by renewal" with leaend "stamped in error,"
cannot be certified for panyent since new note executed
within conteapplation of reainancizZ proviso of Iv'ational
Alousing Act and regulations necessarily operates as
discharge of original note.

This decision to -r. B. C. Tyner, an authorized certifying
officer of the Depart-ment of Housing and Urban Develop-net (HUD),
La in response to his lettcr dnted larch 24, 1975, requesting advice
&s to .hether a %mucher enclosed thoerevith payable to Fanmers and
'Yerchants Bank, Spokane, lashington, in the amount of $1,260.71 may
be certified for paeyent. The voucher covers a claim on a Federal
Iousin- A/Ainistration (IPHA) loan aade by the ban'z upon the borrow-
ers' "F1A Title I Uote," v-aich loan vas insured pursuant to title I
of the National Housing Act, as amended, 12 U.SC. § 1701 etLea

:.er. Tyner'8 c=plaaation of the pertinent facts and circum-
stances giving rise to his question is set forth below.

The note in question was =nde pursuant to a credit applicaetion
Submitted to the batnk on l'arch 3, 1972. The procceds of the loan
were disbursed to the tborrowers.on 1Iarch 8, 1972, and on '!arch 8,
1972, the borrowers executed a note in the amount of V1,S65.04 rep-
resenting an a=unt financed o 41,6003, and a finance charge of
$265.04, with an annual percentage rate of 10.25 percent. The
borrowers subsequently encountered difficulties and the obligation
of 1iarch 8t 1972, was refinanced by another note on Octobar 26, 1972,
for a term of 110 Moraths.

At the tine of the foregoing transactions, section 2(b) of the
N4ational Housing Act, as amanded, 12 US.C. 1 1703(b) (1970) pro-
vided in pertinent part as followss
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3to insurance shall ba granted under this aection
to any such financial inztitution uAth respect to any
obli-ation representinj aay such looa * * s (2) if such
obligation has a ;2.aturity in excess of three years and
thirty-tuo days, except that Lhe Secretary my increase
such maxLn;-a limaitatioa to seven years end thirty-t~in
days if he detcraines such increase to be in the public
Interest P * * .rov ed further, that =y obli-atnon wvith
respect to wV.dch its a^.e is \rted u-der this sectioa
on or after July 1, 193, may be refinaaccd "- cx.tcnded
La accordancc with such tems and conditions as th.e
Secretary razy pr:scrilbeq but La no event for aa additional
aount or term in excess of the maxJ:rze.a provided for in

tWs subsection."

FRA had increased the =ximuz= maturity to 7 years and 32 days as
authorizce. Zee 24 c.F.1. § 201.2(l)(2)(i) (ja-:uarj 1, 1972).
Then current 1£:IA rcgulations-24 C.F.R. i 20l.9(b) (January 1,
1972)--provided that a "Class l(a) loa" (i'hdcch includes the
instant loaa)--

"may be refinanced for an. additona1 period not in
excess of 7 years and 32 days from the cate of the
refinalncing, providad that the tner of tha naw note
does not extend beyond 12 years frona tha dato ot the
original note."

The basnk had oripinally submitted its claiL on the basis of
the second (October 2G, 1972) note. lowever, 1FD denied this claim
on the ground that the 110-Lonth s'aturity period under the note

xceoded tho viax-zern duration (7 years an-d 32 days fron the date of
refinancing) peraitted by its regulations. The ben. thaa resub-
tittcd tba cle-4L4 and asked that it bo considered ota th-c b)aiS of
the original ('iarch 8, 1972) rote, which vas marked "paid b- rnetne'-l"
vith the legerd ":,t:!tn-ed in error" also entered on the note. InJD
a ai n dcln-ed thI cIa n, Pdv ising tIa "Ite orig inl note has b-sb .
8atamped 'paid by ronowa1' aud it is th2 opi.ion of our Titlc I
Counsel that the clami rmade on a cancelled Note should rnt be certi-
Lied for paypnzt.` At the rcquest of the ban!, the ettar i:as sub-
mitted for our decision. In his sulxvission to us, th2 MUD certi-
fyi n offliccr refcrs to UI F O.;I C 0:v CI,'I CCC. C 3 -05, s..dch ta tcs
in part that tlhe holder of an insztr=uent rzy discharj;e azy party "in
any =anner apparent on tile face of tli instrument or the incloroa-
vt as by intentionally caaccllinG the instr nt * f :. "

Vthether an original, note iS. discharged, and therefore extin-
guishod, by cancellation and/or execution of a rcnewal note is

I*. % .9- 



B-183515

ordinarily a factual question ependent upon ascrtinin g t the
inteat of the parties. Sce generally J1 Am. Jur. 2d, Lills & llotes,
§ 905-90, 915-916. In the instant case, there is ample support
for IiUD's conclusion that the origiLal 1arch 8, 1972 note vm3 in
fact disch3red. As indicated above, this note 'ad banc stanoed
"paid by rccw-al," althoual it ivas also later rarked "stazped in
crror." Llhila tCere is no cmlanation in tha record beforz us as
to the timiing and circt staces of the later rae~ing, the fact that
a naw note m:as executed and that the banl' a initial claim .- s
apparently based entirely on the new note strongly su,-,gesta that -the
original note was considered a nullity, at least prior to 1i1LD's
initial disall0oanc_.

Bowever, aside fron the lack of adequate faztual s'ipport for
the viability of the original note, we believe that tha i-stant
- lix- based thereon m1ust be rejectad as a matter of lw. i \.it
reference to the refizanciny proviso in section 2(b) of th, .ational
Housine, Act, unzrn, our Office has3 consistletly hied that en insured

* - - - .endiz- instittlon say ext;enad the tL.e for paying a note beyond thla
. xizm ra initial cuturity period fi;ed by the statute only if it refi-

,! mnances the lo, that is, if a ne'w note is executed. B-131%3,
July 17, 1957; D-l143316, ^Ty 21, 196$2; D-149^30, Sentemr 20, 1962;
cf. 51 Coup. Can. 222, 224 (1971). his approacuh Is al) rof lected
in the lit regulations here applpcable, Nhiich provide for rcfinalcing,

I - only by e-necution of a new note. `ee 24 C.V.R. 6 201.9(a)
(January 1, 1972)t

: ' 4Cconral re tIcmcnts, lVcw obligations to liqui-
.date loans p-;QCvioUr1siy Troportod for inasuranee pursuan-t

: . to title I of tea Act wŽ * * uill ba covexcd by in-su- cc
-f the new obligations meet the requirc-nnts of all apipli-

. ~~~cable rcngulations in this part cand tha special prov'sions
. ~~of this sectioa.",

Thuz it is our opinion that a ne. note executcd v~ithin &thn contem-
plation. of the refiancing proviso oi Dection 2(b) mid Lla;-. n catin.g
regulations must necessarily be considered to discharge th' original

otole. thareb;y precludtlial thlo p)ceat of a clalim~ b"ed o-;i it.

In v ~ew of thi forntoisp thedvoucther, :.hich is roturn-A here-
W.. ith# tonether with th claim file, vxy uot be certified for payment.

R. F. KELLER

,DePUt~l Comptroller Ccncral
of the United States
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